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A .GK SARL (“AX") filed this suit to recover damages
it clains to have suffered when Zink & Triest International
(“ZTI") refused to pay for vanilla beans that AGK shi pped from
the Conoros to Phil adel phia. AGK contends that the failure to
pay is a breach of a contract signed by AGK and ZTlI. In 2005,
A brought an arbitration against ZTI. After withdraw ng from
that arbitration in 2007, AXK filed this action against parties
that it clainms are also liable on the contract directly and by
virtue of their relationship to ZTI and to one another, as well
as on other non-contract grounds.

I n August 2007, the defendants noved to dism ss the
conplaint or, in the alternative, for a change of venue. They
argued that the Court should dismss the conplaint in view of the
plaintiff’s withdrawal of the 2005 arbitration against ZTl. They
al so argued that the Court |acked subject matter jurisdiction
over the dispute in the first instance because ACGK s contract

with ZTI obligated AGK to arbitrate. At that tinme, neither the



defendants nor the plaintiff asked the court to conpel
arbitration

By menorandum opi ni on dated March 18, 2008, The Court
decided that all six counts of the conplaint fell wthin the
scope of an arbitration clause in AGK' s contract with ZTlI, and
that the defendants had standing to enforce that agreenent
agai nst ACGK. See Docket No. 25. Although the Court did not
conpel arbitration at that time, it did stay the case.

I n June 2008, AGK commenced a second arbitration. AGK
then filed a petition with this Court to conpel the defendants in
this lawsuit to submt to that arbitration. Defense counse
argued to the Court that the petition was premature because the
def endants had not refused to go to arbitration. On defense
counsel s representation, the Court denied AGK s notion w thout
prej udi ce.

At sonme point thereafter, the arbitral tribuna
bi furcated the arbitration into two phases. The parties have
proceeded through the first phase of that arbitration. The
arbitral tribunal issued a decision on April 30, 2009, in which
it decided that it had jurisdiction over two of the defendants in
this case - Zink & Triest Conpany, Inc. (“ZTC'), and A M Todd
Conpany (“AMI”). ZTC and AMI ask this Court to vacate that
deci sion pursuant to section 10 of the Federal Arbitration Act

(“FAA"). They also ask the Court to stay the next phase of the



arbitration proceedi ngs agai nst them schedul ed for Septenber 14-
17, 2009. Finally, they ask the Court to transfer this case to
the Southern District of New YorKk.

The Court will deny the defendants’ notion to vacate
the arbitral decision without prejudice. It will also deny the
defendants’ notion for a stay of the arbitration proceedi ngs.

Al t hough the defendants are entitled to a judicial determnation
of whether they can be conpelled to arbitrate, the Court
concludes that nowis not the appropriate tinme for it to nmake
such a determ nation. The defendants’ request to transfer the

case to the Southern District of New York is al so deni ed.

Backgr ound

ACK is a vanilla bean exporting conpany based in the
Conmoros. The defendants are ZTC, of whom ZTl is alleged to be a
subsidiary, AMI, and Henry Todd, Jr. (“Todd”), an officer of ZTC
and AM.

In March 2005, ACGK commrenced an arbitration agai nst
ZTl, claimng that it had a contract for the sale of vanilla
beans that included an arbitration clause. AGK withdrew the

arbitration proceeding in February 2007, just before the final



heari ng was scheduled to occur, citing concerns that ZTlI was
j udgnent - proof and that it was a sham corporation.?

A few nonths after the arbitration proceedi ng
termnated, the plaintiff initiated this lawsuit. 1In all counts
of the conmplaint, the plaintiff argued that the defendants should
be treated as a single entity, or that ZTC s veil should be
pierced to hold AMI and Todd |i abl e.

The defendants previously noved to dism ss the case, or
in the alternative, for a change of venue. This Court determ ned
that all matters in the suit were within the scope of an
arbitration clause agreed to by AGK, but stayed, rather than
di sm ssed, the action. The Court did not order any party to file
or to attend any arbitration proceeding. |ndeed, neither party
asked the Court for any such order. To the contrary, the
plaintiff argued that the clainms should proceed in federal court.
The defendants, on the other hand, argued that the case should be
dismssed inits entirety, or at the very least, that A was

bound to arbitrate with ZTI.

Y Prior to withdrawing the arbitration, AGK had asked the
tribunal to join ZTC, AMI, and Todd as respondents in the
arbitration, arguing that ZTl's corporate veil should be pierced.
On July 6, 2006, the arbitrators denied AGK s request, due to the
| ate stage of the proceedings at which the request was nmade. The
arbitrators suggested that AGK m ght bring a separate arbitration
proceedi ng agai nst ZTC, AMI, and Todd. The arbitrators did not,
at that tinme, resolve or purport to resolve any issues regarding
arbitral jurisdiction over the defendants or whether the
corporate veil could be pierced to hold themliable for ZTI’'s
debts. See Docket No. 25 at 12.
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The Court agreed with the defendants that ZTI nust be
found liable in an arbitrati on proceedi ng before any defendant
could be liable on a veil-piercing theory. It also decided that
the scope of AGK' s consent to arbitrate was broad enough to cover
all of its clainms, even its non-contract clains, and that the
def endants had standing to enforce the arbitration agreenent
agai nst ACGK. See Docket No. 25 at 3. The Court took no
position, however, as to whether the defendants could be held
liable in arbitration or in federal court; it also expressed no
opi nion as to whether the defendants could be held liable in the
sanme arbitration in which ZTI was held |iable.

AXK filed a second arbitration proceeding in June 2008,
nam ng ZTl and the defendants in this suit as respondents. On
June 16, 2008, the plaintiff filed a petition with this Court to
conpel the defendants to submt to the jurisdiction of the
arbitral tribunal. The Court held a tel ephone conference with
counsel on June 17, 2008. At the conference, defense counsel
informed the Court that the defendants had not refused to appear
before the arbitral tribunal, and urged the Court not to decide
AX' s petition at that tinme for that reason. On the basis of
def ense counsel’s representations, the Court denied AXK s
petition wthout prejudice as premature on June 18, 2008. See

Docket No. 30. To date, AGK has not filed another petition to



conpel arbitration. The defendants, however, also have not filed
any notion to enjoin the arbitration.

The arbitral tribunal determ ned that arbitration of
this case would take place in New York. The tribunal decided to
bi furcate the arbitration into “jurisdiction” and “liability”
phases. The “jurisdictional” hearing took place on February 18
and February 19, 2009. During that hearing, the defendants took
the position that the tribunal had no jurisdiction over them as
they were not signatories to the underlying contract.

On April 30, 2009, the tribunal issued a decision,
which it referred to as a “partial final arbitration award.”

That “award” determ ned that the tribunal had jurisdiction over
AMI and ZTC. It rejected jurisdiction over Todd. The tribunal
stated several bases for finding jurisdiction over AMI and ZTC,
under “either New York or Pennsylvania” law. (1) that AMI and
ZTC were true parties in interest; (2) that they were third-party
beneficiaries; (3) that ZTI was an agent of AMI and ZTC, (4) that
the doctrine of assunption by conduct applied; and (5) that AGK
reasonably believed that in dealing with ZTlI, it was al so dealing
with ZTC and AMI, and that neither defendant nor their
representatives did anything “legally sufficient” to dispel this
belief. The tribunal made no finding in relation to the theory

of piercing the corporate veil



Al though it did not reach the issue of piercing the
corporate veil, the tribunal stated that “[t]his Partial Award is
in full and conplete settlenent and satisfaction of any and al
cl ai ms and defenses concerning the Tribunal’s jurisdiction over
the parties to this proceeding.” The panel concluded by stating
that “this Final Award was made in New York, New York, U S A"~
See Defs.” Mot. to Vacate (“Defs.” Mdt.”) Ex. F at 2-3.

On May 7, 2009, the defendants asked the tribunal to
stay further arbitration proceedings so that they m ght seek
judicial review of the jurisdictional decision. AGK objected on
the basis that the decision was interlocutory and therefore not
yet subject to challenge. The arbitral tribunal denied the
def endants’ request for a stay on May 9, 2009, noting, however,
that “the Tribunal rejects [AGK s] characterization of the
Partial Award on Jurisdiction . . . as ‘interlocutory,’

See Defs.’” Mdt. Ex. J.?2

On May 21, 2009, AMI and ZTC filed in the Southern
District of New York a notion to vacate the portion of the April
30, 2009, decision finding jurisdiction over them as well as an
energency notion for a stay of the arbitration proceedings. On
June 9, 2009, the Honorable Paul Crotty heard oral argunent on

the notions. Follow ng argunent, Judge Crotty denied the

2 On June 10, 2009, the defendants asked the tribunal to
reconsi der this decision. Their request was denied on June 14,
20009.
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def endants’ notions and dism ssed the entire action with
prejudice. 1In doing so, he explained that the appropriate forum
for seeking relief would be this Court, rather than the Southern
District of New York. Although not necessary to his decision, he
al so explained that the arbitrators’ decision was not appeal abl e
because it was interlocutory, rather than final. See Defs.’ Mot.

Ex. Kat 46 (citing Mchaels v. Mriforum Shipping, S. A, 624

F.2d 411, 414 (2d Cir. 1980)).%

On June 18, 2009, AMI and ZTC filed in this Court a
notion to vacate the arbitral decision on jurisdiction. On July
27, 2009, they also noved to stay the second phase of the
arbitration proceedi ngs against them |In their notion to vacate,
they argue that the arbitral tribunal itself has explicitly
stated that its April 30, 2009, decision is final, and that the
tribunal has specifically rejected the plaintiff’s position that
the award was interlocutory. The defendants al so argue that the
Court, and not the arbitral tribunal, nust decide the issue of

jurisdiction in the first instance.?

® At oral argument before this Court on July 29, 2009, the
parties infornmed the Court that this decision has been appeal ed
to the United States Court of Appeals for the Second Circuit.

* They al so argue that, under the FAA, the Southern District
of New York is now the proper venue for proceedings in this
matter. Accordingly, as an alternative to vacating arbitra
decision on jurisdiction, they ask the Court to transfer the
action to that district.
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AX did not file an opposition to the notion to vacate.
Instead, it filed a “notion to dism ss” the defendants’ notion.

The Court heard oral argument on these notions on July 29, 2009.

1. Analysis

The defendants contend that the arbitral tribunal
inproperly asserted jurisdiction over them They argue that the
tribunal’s April 30, 2009, decision is a final award that this
Court shoul d address and vacate on the nerits.® They further
argue that, regardl ess of whether the tribunal’s decision was a
final award, this Court, rather than the arbitral tribunal, nust
deci de the issue of jurisdiction.

VWhet her the tribunal’s April 30, 2009, decision was a
“final award” within the neaning of the FAAis irrelevant to the
outcone of the present notion. Regardless of whether the award
was “final,” as the tribunal asserted, it is the Court, rather
than the arbitrators, which has the authority to decide the issue

of the tribunal’s jurisdiction.?®

> The defendants al so argue that the tribunal correctly
deci ded that jurisdiction over Todd was | acking. They ask the
Court to confirmthat decision.

® This Court is not bound by the nonenclature used by the
arbitral tribunal. Rather, as other courts have explained, it is
the “content of a decision” that determnes finality. See Hart
Surgical, Inc. v. Utracision, Inc., 244 F. 3d 231, 233 (1st Cr.
2001); Publicis Commt’n v. True N. Commt’ns, Inc., 206 F.3d 725,
728 (7th Cir. 2000).
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No party can be forced into arbitration unless it has

agreed to go there. AT&T Techs., Inc. v. Commt’ ns Wrkers of

Am , 475 U. S. 643, 648 (1986). Wether a party has agreed to go
to arbitration is a question of arbitrability. Parties may, as a
matter of contract, agree to arbitrate the question of
arbitrability. Wether they have so agreed, however, is a
guestion for the Court, not an arbitrator, to decide. The Court
w Il not assunme that a party has agreed to arbitrate
arbitrability unless there is clear and unm st akabl e evi dence

that it did so. Howsam v. Dean Wtter Reynolds, Inc., 537 US.

79, 83-84 (2002); First Options of Chicago, Inc. v. Kaplan, 514

U S. 938, 943-45 (1995); Sandvik AB v. Advent Int’'l Corp., 220

F.3d 99 (3d Cir. 2000); PaineWebber Inc. v. Hartmann, 921 F.2d

507, 515 (3d Gr. 1990), overruled on other grounds by Howsam

537 U. S. at 82-83.

A argues that the defendants have wai ved any
objection to the jurisdiction of the arbitrators by not having
nmoved to enjoin the arbitration at an earlier time. That is not

the law. See First Options, 514 U.S. at 946-47. Nor does the

fact that the defendants appeared before the arbitrators to
contest jurisdiction nean that they have wai ved any objection to
arbitral jurisdiction. Al though they could have, the defendants
were not required to refuse to participate in the arbitration and

t hen defend against a petition brought by AGK to conpel themto
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arbitrate. Id.; see also Kaplan v. First Options of Chicago,

Inc., 19 F.3d 1503, 1510-12 (3d Cr. 1994), aff’'d, 514 U S. 938
(1995).

The defendants have not, to date, waived their right to
a judicial decision on whether ZTC and AMI can be conpelled to
arbitrate. In addition, to the extent that the defendants decide
to attend and await the conclusion of the arbitration
proceedi ngs, they will not waive their right to a judicial
decision on jurisdiction nerely by virtue of that decision. See,

e.qg., Kaplan, 19 F. 3d at 1510-12. The Court is not persuaded,

however, that the proper renedy is a decision on jurisdiction
fromthis Court at this tine.

AXK specifically asked the Court to nmake a deci sion on
jurisdiction in June 2008. But for the defendants’
representations, the Court would have nade such a determ nation
at that tinme. Instead, the defendants specifically urged the
Court not to nmake such a determ nation because they had not
refused to go to arbitration. The Court relied on that
representation and denied the plaintiff’s notion to conpel. AXK
relied on that representation and filed an arbitration agai nst
t he def endants.

The Court acknow edges that the defendants did not
state that they would not object to arbitral jurisdiction at sone

| ater point. Nevertheless, the Court fails to understand why, to
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the extent that the defendants may have known that they woul d not
consent to any formof jurisdiction, they urged the Court not to
decide AGK' s petition to conpel arbitration. The defendants were
aware fromthe nonent that the tribunal decided to bifurcate the
arbitration into “jurisdiction” and “liability” phases that the
tribunal m ght assert jurisdiction over them They raised no
objection at that tinme. |Instead, they waited for the arbitrators
to decide the issue of jurisdiction, and then sought to invoke
the jurisdiction of this Court only after the arbitrators deci ded
t he i ssue agai nst them

The defendants are not entitled to have the plaintiff’s
| awsuit and arbitration proceed based on their preference and
conveni ence at any given stage of the proceedings. Nor would it
be appropriate to allow a party to invoke or reject the
jurisdiction of this Court at different stages of the litigation,
where doing so mght allow that party to derive an unfair
advantage or to inpose an unfair detrinment on the opposing party.

See Kaplan, 19 F. 3d at 1511.°

" Al though the procedural posture of this case is somewhat
uni que, the Court has not seen, and the defendants have not
provi ded, any authority suggesting that now woul d be an
appropriate tine to review or vacate the tribunal’s decision
To the contrary, the Supreme Court’s decision in First Options
suggests that, in sone cases, the Court may properly decide the
issue of arbitral jurisdiction after the end of the arbitration
proceedi ngs, and that the parties’ consent to arbitration itself
can provide a basis for confirmng a final arbitral award. See
First Options, 514 U. S. at 947.
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The defendants argue that, under the United States

Court of Appeals for the Third Crcuit’s decision in PaineWebber,

subjecting themto an arbitration to which they have not

consented constitutes per se irreparable harm See Pai neWbber,

921 F.2d at 515. |In that case, the Court of Appeals stated that
“the harmto a party would be per se irreparable if a court were
to abdicate its responsibility to determ ne the scope of an
arbitrator’s jurisdiction and, instead, were to conpel the party,
who has not agreed to do so, to submt to an arbitrator’s own
determ nation of his authority.” [Id. That is not, however, what
the Court is doing here. The defendants chose to litigate the
question of arbitrability before the arbitrator. |Indeed, they
argued that the Court should not decide that issue earlier.

In addition, the defendants in Pai neWebber al so argued

that the plaintiff’'s request to stay the arbitration was barred
by the doctrine of |aches because it was unduly dilatory and
caused them material prejudice. The Court of Appeals rejected

t he defendants’ argunent because the record before it did not
lead to the inference that any delay on the part of the plaintiff
in requesting to stay the arbitrati on was undue or that the
plaintiffs would be materially prejudiced. See id. at 515 n.5

(citing Waddell v. Small Tube Prods., Inc., 799 F.2d 69 (3d Cr

1986) ).
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The record in this case, however, |eads the Court to
the opposite conclusion - that a stay of the arbitration
proceedi ngs at this stage would be unduly dilatory and woul d
materially prejudice AGK  Accordingly, the Court concludes that
now is not the proper time to decide the jurisdictional issue.

The Court acknow edges that what is practical and
efficient is not the touchstone for a decision on arbitration.

See First Options, 514 U S. at 947. Nevertheless, it certainly

is nore practical to allow the arbitration to proceed in this
case. The arbitrators may deci de that the defendants are not
[iable. 1In addition, even if liability on the part of the
defendants is found, the amount of the verdict may be such that
t he defendants do not wish to challenge it in this Court.

The Court is also concerned that there may have to be
substantial litigation in this Court before it can decide the
jurisdictional issue. To nmake the determ nation the defendants
seek, the Court nust receive and review the evidence relating to
whet her any basis exists for conpelling AMI, ZTC, or Todd, as
non-signatories to the contract, to arbitrate. To the extent
that additional discovery on those issues mght be required, such
di scovery will need to take place. The Court would further need
to hear argunent and to issue a decision on these issues. Such a
process woul d delay the resolution of this four-year-old dispute

for several nonths. Again, although the basic objective in the
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arbitration context is not to resolve disputes in the quickest
manner possible, the Court is nonethel ess concerned that a stay
of the arbitration proceedings at this stage would i npose an
unfair detrinment on AGK. The defendants’ request to stay the
arbitration proceedings is therefore denied.

Finally, in addition to requesting vacatur of the
tribunal’s jurisdictional decision, the defendants have noved to
transfer this case to the Southern District of New YorKk.
According to the defendants, only that court can review a fina
arbitral award issued in New York City. Specifically, they argue
that sections 10 and 11 of the FAA require actions to vacate,
nodi fy, or correct an arbitral award to be brought in the
district in which the award was nade.

The Supreme Court has rejected such a restrictive
interpretation of venue with regard to sections 10 and 11 of the

FAA. See Cortez Byrd Chips, Inc. v. Bill Harbert Constr. Co.,

529 U. S. 193, 202-04 (2000). The United States Court of Appeals
for the Third Crcuit has further confirmed that a court entering
a stay to conpel arbitration retains the ability to confirm
vacate, or nodify the ultimate arbitration order. See Docket No.

25 at 33 (citing Lloyd v. Hovensa, LLC, 369 F.3d 263, 270 (3d

Cr. 2004)). Accordingly, transfer would not be necessary, as
the defendants claimit would be, to preserve the defendants’

ability to later challenge the arbitral award, were this Court to
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deny vacatur of the arbitral decision. The defendants’ request

to transfer the case is deni ed.

An appropriate Order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

A G K. SARL : CIVIL ACTI ON
V.
A.M TODD COVPANY, et al. : NO 07-2727
ORDER

AND NOW this 18th day of August, 2009, upon
consi deration of the defendants’ Mtion to Vacate One Provision
of Arbitral Tribunal’s April 30, 2009, Partial Final Award
(Docket No. 34), the plaintiff’s Mdtion to Dismss the
Def endants’ Motion to Vacate (Docket No. 36), the defendants’
opposition thereto, and the defendants’ Mtion to Stay
Arbitration Proceedi ngs (Docket No. 40), and follow ng oral
argunment on said notions on July 30, 2009, IT IS HEREBY ORDERED
and for the reasons stated in a nenorandum of |aw bearing today’s
date, that:

1. The defendants’ Mdtion to Vacate is DEN ED wi t hout
prej udi ce.

2. The plaintiff’s Motion to Dismss the defendants’
Mbtion to Vacate is DEN ED as noot.

3. The defendants’ Mtion to Stay Arbitration

Proceedi ngs i s DEN ED
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4. The defendants’ request to transfer this case to

the Southern District of New York is DENI ED.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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